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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Monday, the 30th day of March, 2015 
 
   Money Suit NO. 11 of 2011 
 
 
 Must. Parwej Banu 
 W/o – Md. Sahabuddin 
 Resident of N.T. Road, Kacharigaon 
 Tezpur Town, Near Tribeni Complex 

Mouza - Mahabhairab 
 PO & PS - Tezpur 
 District Sonipur (Assam)   .......... Plaintiff(s) 
        Petitioner(s) 
    -VERSUS - 
 
 Sri Rajib Kumar Nath 

S/o – Late Guna Kanta Nath 
  Resident of Milanpur 
   PO & PS – Nagaon 
      District – Nagaon 
         ........ Defendant(s). 
          Opposite Party 
 
   This Suit is coming on for final hearing or having been heard on 

16th March, 2015 in the presence of :   

 
Mr. T. C. Khatri        Advocate(s)   Plaintiff(s) 
Sr. Advocate         Pleader(s)           Petitioner(s) 
 
Mr. K. K. Saikia      Advocate(s)         Defendant(s) 
Advocate        Pleader(s)      Opposite Party 
 
 
  And having stood for consideration to this day, the 30th March, 

2015, the Court delivered the following Judgment :-   
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J   U  D  G    M   E  N   T 

 
  This is a suit for recovery of money amounting to Rs.4,39,250/-, 

including overdue interest of Rs.89, 250/- and for further over due interest.  

     

2.  The plaintiff’s case, inter-alia, in brief, is that in the month of April, 

2008, the defendant took a loan of Rs.90,000/- from the plaintiff with a promise 

to return and refund the same within a month’s time. That some time thereafter, 

the defendant again took a loan of Rs.2,00,000/- from the plaintiff promising to 

refund the same along with the earlier loan amount of Rs.90,000/-. The plaintiff 

also pleaded that in the month of July, 2008, he entrusted Rs.60,000/- upon the 

dependant, with a view to deposit the premium of a policy holder, namely, 

Taufique Alam Ansari – Policy No. 0022131982. But, the defendant instead of 

depositing the said amount, misappropriated to his own use without informing 

the plaintiff. That the plaintiff and the defendant, on 31-10-2008, executed a 

written agreement whereby the defendant acknowledged the receipt of the 

aforesaid amount. The plaintiff further pleaded that on 31-12-2008, the 

defendant handed over him a cheque of Rs.3,50,000/- ( rupees fifty thouand) 

which the plaintiff deposited in her bank account on 03-02-2009, Indian 

Overseas Bank, Tezpur Branch, which was uncashed for the reasons, “insufficient 

fund”. Hence, this suit.  

 

 3.  The defendant contested the suit by filing written statement. In 

the written statement, the defendant, inter-alia, stated that the suit is not 

maintainable, barred by Law of Limitation, there is no cause of action and suit is 

bad for non-joinder of necessary parties. The defendant admitted that he took a 

loan of Rs.50,000/- ( rupees fifty thousand) only from the plaintiff, but he denied 

the fact of taking Rs.90,000/- from the plaintiff. The defendant also denied 

taking Rs.2,00,000/- from the plaintiff. The plaintiff has failed to specifically 

mention the date, year and month of advancement of subsequent of 

Rs.2,00,000/- to the defendant. The defendant also denied taking Rs.60,000/- in 

the month of July, 2008 for the payment of a policy holder Taufique Alam Ansari. 

The defendant also denied handing over of cheque of Rs.3,50,000/- on 31-10-
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2008 to the plaintiff, execution of an agreement regarding payment of 

Rs.3,50,000/-, on 31-10-2008. Therefore, the defendant has prayed for dismissal 

of the suit. 

 

4.  Upon perusal of the pleadings and hearing both sides, the 

following issues are settled :  

1. Whether there is any cause of action for the suit ? 

2. Whether the suit is maintainable in its present form ? 

3. Whether the suit is barred by Law of Limitation ?  

4. Whether the suit is bad for non-joinder of necessary party ? 

5. Whether the plaintiff is entitled for a decree for recovery of        

Rs. 4,39,250/- ?  

6. Whether the defendant has issued the cheque in question to the 

plaintiff for amounting to Rs.3,50,000/- without keeping sufficient 

fund in the Account ? 

7.  To what other relief / reliefs the parties are entitled ?  

    

6.   During trial, the plaintiff has examined two witnesses, including 

herself and exhibited certain documents to prove its case. The defendant, in 

spite of given ample opportunity, has failed to adduce any witnesses.  

 

Discussion, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary, and 

the materials available on the case record. Heard argument of both sides. Now, 

let us examine the evidence on records to decide the case at hand.  

 

7.   ISSUE NO. 1 

   Whether there is any cause of action for the suit ? 

 

  The plaintiff has pleaded that the defendant took total loan of 

Rs.3,50,000/- on different dates from her with a promise to refund the same on 

demand, but the defendant has failed to make the payment as promised. On the 



Page 4 of 8  

contrary, the defendant has admitted only taking loan of Rs.50,000/- from the 

plaintiff, but has denied and disputed taking the loan of remaining amount. Thus, 

it appears that the plaintiff’s assertion and defendant’s denial of the same, has 

raised a cause of action, which requires judicial determination. Therefore, there 

is a cause of action for the suit. Hence, this issue is decided in the affirmative 

and in favour of the plaintiff. 

 

8.   ISSUE NO. 2 

   Whether the suit is maintainable in its present form ? 

 

  This issue is raised by the defendant in his written statement, but 

the defendant in his written statement has failed to show as to why and how this 

suit is not maintainable. In absence of any specific plea of maintainability, the 

suit cannot be said to be not maintainable. Therefore, this issue is decided in the 

negative and against the defendant.  
 

9.   ISSUE NO. 3 

   Whether the suit is barred by Law of Limitation ?  
 

  The defendant in his written statement stated that the suit is 

barred by Law of Limitation. However, the defendant has failed to prove this plea 

as to why the suit is not maintainable. Therefore, this issue is decided in the 

negative and against the defendant.  

 

10.   ISSUE NO. 4 

   Whether the suit is bad for non-joinder of necessary party ? 
 

  The defendant in his written statement, contended that the suit is 

bad for non-joinder of necessary party as because Md. Taufique Alam Ansari, 

whose insurance premium of Rs. 60,000/- was handed over to him by the 

plaintiff, is necessary party for proper decision of the case.  
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   Order 1 Rule 9 of CPC provides that “ no suit shall be defeated by 

reason of the mis-joiner or non-joinder of parties and the Court may in every suit 

deal with the matter in controversy so far as regards the right and interest of the 

parties actually before it.”  

 

   The plaintiff deposed that in the month of July, 2008, he handed 

over a sum of Rs.60,000/- to the defendant for payment against the premium 

policy of one Md. Taufique Alam Ansari. The defendant has denied this fact, but 

failed to prove this fact by producing any evidence. Here it is seen that Md. 

Taufique Alam Ansari is not a necessary party as because the plaintiff entrusted 

the said amount upon the defendant only. In absence of said Md. Taufique Alam 

Ansari, the suit can be properly decided. Therefore, the suit is not bad for non-

joinder of necessary party. Thus, this issue is answered in the negative.  

 

11.   ISSUE NO. 5 

   Whether the plaintiff is entitled for a decree for recovery of        

Rs. 4,39,250/-? 

 

  This is the vital issue to be adjudicated upon in this suit.  

 

  Plaintiff Mustt. Parwej Banu has submitted her evidence in 

affidavit as PW-1. This PW-1 in her plaint as well as in her deposition stated that 

the defendant for the first time took a loan of Rs.90,000/- ( rupees ninety 

thousand) and thereafter, took another amount of Rs.2,00,000/- ( rupees two 

lakhs) as loan from the plaintiff. The plaintiff (PW-1) also stated that in the 

month of July, 2008, he entrusted an amount of Rs.60,000/- to the defendant to 

deposit against the premium policy of Md. Taufique Alam Ansari, Policy No. 

0022131982, which amount the defendant misappropriated instead of depositing. 

The plaintiff also stated that there was a written agreement entered into, on   

31-10-2008, between her and the defendant in this regard. The plaintiff has 

exhibited the said agreement, dated 31-10-2008, as Ext.1 and signatures of the 

defendant thereon as Exts.1(1), 1(2), 1(3) and 1(4). Ext.1(9) is the signature of 

Md. Sahabuddin Ahemd, an attesting witness of the agreement, dated 31-10-
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2008 and Ext.1(10) is another signatory Pangkima Kakati of the said deed of 

agreement, dated 31-10-2008.  

 

  PW-2 Md. Sahabuddin Ahmed, an attesting witness of the said 

agreement –cum- the husband of the plaintiff, in his evidence has fully supported 

the aforesaid testimony of PW-1. He has proved the signature of the defendant 

as Exts.1(1), 1(2), and 1(3) in the agreement, dated 31-10-2008 and signature 

of the plaintiff as Exts. 1(4), 1(5) and 1(6) and his signature as Ext.1(7) thereon.  

 

  I have carefully perused the deed of agreement, proved in 

original, (Ext.1), dated 31-10-2008 entered into between the plaintiff Must. 

Parwej Banu and Sri Rajib Kumar Nath – defendant which shows that the plaintiff 

handed over Rs.90,000/-, Rs.2,00,000/- and Rs.60,000/- on different dates to 

the defendant as loan and LIC premium respectively and the defendant promised 

to refund the said amount to the plaintiff on demand.  

 

  On the other hand, the defendant in his written statement 

admitted that he took a loan of Rs.50,000/- (Rupees fifty thousand) from the 

plaintiff, but he has disputed the deed of agreement, dated 31-10-2008. Though 

the defendant has disputed the fact of execution of agreement, dated 31-10-

2008, but he has failed to prove the fact by adducing any oral and documentary 

evidence.  

 

  From the above evidence on records, it is crystal clear that the 

defendant took a total loan amount of Rs.3,50,000/- on different dates from the 

plaintiff but the defendant has failed to return the said loan amount to the 

plaintiff. Hence, this issue is decided in the affirmative and in favour of the 

plaintiff.  
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12.   ISSUE NO. 6 

 

   Whether the defendant has issued the cheque in question to the 

plaintiff for amounting to Rs.3,50,000/- without keeping sufficient fund in the 

Account ? 

 

  Plaintiff as PW-1 stated that on 31-12-2008, the defendant 

handed over a cheque for Rs.3,50,000/- ( rupees three lakhs fifty thousand) to 

the plaintiff. The plaintiff on 03-02-2009 deposited the said cheque in his banker 

– Indian Overseas Bank, Tezpur Branch, which was returned unchased for the 

reason “fund insufficient”.  The plaintiff has exhibited the said cheque as Ext.2 

and Ext.2(1) is signature of the defendant. The plaintiff proved the counter foil of 

the deposit slip, dated 03-02-2009 as Ext.3 and Ext.4 is the original return 

Memo, dated 04-02-2009 showing reason of return of cheque as “funds 

insufficient”.  

 

  PW-2 has also fully supported the aforesaid testimony of PW-1.  

 

  Upon perusal of alleged cheque, dated 31-12-2008, Ext.2, it is 

seen hat the defendant Sri Rajib Kumar Nath issued a cheque for Rs.3,50,000/- 

(defendant’s bank – HDFC Bank ) in favour of the plaintiff Must. Parwej Banu, 

which the plaintiff deposited to his banker – Indian Overseas Bank, on 03-02-

2009, Ext.3. Ext.4 shows that defendant’s HDFC bank has returned the said 

cheque, dated 31-12-2008 for the reason of “ funds insufficient”.   

 

  Thus, it is seen that the defendant had issued a cheque of 

Rs.3,50,000/- in favour of the plaintiff without keeping sufficient fund in the 

account. Hence, this issue is decided in the affirmative and in favour of the 

plaintiff. 
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13.   ISSUE NO.7 

   To what other relief / reliefs the parties are entitled ? 

 

  In view of the above discussion and decision made in Issue Nos. 5 

and 6, this issue is decided in favour of the plaintiff accordingly.  

 
   O R D E R 

 

   In the result, the plaintiff’s suit is decreed on contest with the 

following relief : for recovery of Rs. 4,39,250/- and for future interest @ 6% p.a. 

from the date of decree till realization of the decreetal amount with cost of the 

suit.  

 

Prepare the decree accordingly.  

 
The suit is disposed of accordingly. 

  

              Given under my hand and seal of this Court on this day, 30th day 

of March, 2015.  

 

 

 

      
Dictated and corrected by me. 
 

 

 
 
 
 

 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.    **** 

 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


